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Introduction

A land once called paradise in the folds of Himalayas remains virtually a battered territory for ages now. The Kashmir conflict refers to the territorial dispute over Kashmir, the north westernmost region of South Asia. The parties to the dispute are India, Pakistan, China, and the people of Kashmir. India claims the entire former princely state of Jammu and Kashmir and presently administers approximately 43% of the region including most of Jammu, Kashmir Valley, Ladakh and the Siachen Glacier. 

India's claim is contested by Pakistan which controls approximately 37% of Kashmir, mainly Azad Kashmir and the northern areas of Gilgit and Baltistan. In addition, China controls 20% of Kashmir including Aksai Chin which it occupied following the brief Sino-Indian War of 1962 and the Trans-Karakoram Tract, also known as the Shaksam Valley, which was ceded to it by Pakistan in 1963.

India's official position is that Kashmir is an integral part of India. Pakistan's official position is that Kashmir is a disputed territory whose final status must be determined by the people of Kashmir. China's official position is that Aksai Chin is a part of Tibet, which is a part of China. Certain Kashmiri independence groups believe that Kashmir should be independent of both India and Pakistan.

India and Pakistan have fought three wars over Kashmir: in 1947, 1965, and 1999. India and Pakistan have also been involved in several skirmishes over the Siachen Glacier.

Since 1987, disputed State elections have resulted in some of the state's legislative assembly forming militant wings, creating the catalyst for the insurgency,1 the Indian-administered Jammu and Kashmir has been the site of conflict between the Indian Armed Forces, militants and separatists. Furthermore, India alleges these militants are supported by Pakistan. The turmoil in Jammu and Kashmir has resulted in thousands of deaths.  

On the other hand, there have been protest movements in Indian Administered Kashmir since 1989. The movements were created to voice Kashmir's disputes and grievances with the Indian government, specifically the Indian Military. Elections held in 2008 were generally regarded as fair by the United Nations High Commissioner for Refugees, had a high voter turnout in spite of calls by militants for a boycott, and led to the pro India Jammu & Kashmir National Conference forming the government in the state.
[Keynote paper for the seminar on ‘The Kashmir Issue and its Relevance to Stability in South Asia: Views and Perceptions of the Bangladeshi Youth’ [Organized by South Asia Youth for Peace and Prosperity Society (SAYPPS)] held at Conference Room (Ground floor), Faculty of Social Sciences, University of Chittagong, Bangladesh, October 3, 2010.]
According to Voice of America, many analysts have interpreted the high voter turnout in this election as a sign that the people of Kashmir have endorsed Indian rule in the state.2
Brief background of Kashmir 

In the 18th century Kashmir was ruled by the Muslim Pashtun Durrani Empire. In 1819 Kashmir was conquered by the Sikh ruler Ranjit Singh. Following the First Anglo-Sikh War in 1845 and 1846, Kashmir was first ceded by the Treaty of Lahore to the East India Company, and shortly after sold by the Treaty of Amritsar to Gulab Singh, Raja of Jammu, who thereafter was given the title Maharaja of Jammu and Kashmir. From then until the Partition of India, Kashmir was ruled by the Hindu Maharajas of the princely state of Kashmir and Jammu, although the majority of the population were Muslim, except in the Jammu region.

Origin of the dispute

In 1947, British rule in India ended with the creation of two new nations: the Union of India and the Dominion of Pakistan while British suzerainty over the 562 Indian princely states ended. According to the Indian Independence Act 1947, "the suzerainty of His Majesty over the Indian States lapses, and with it, all treaties and agreements in force at the date of the passing of this Act between His Majesty and the rulers of Indian States",3 so the states were left to choose whether to join India or Pakistan or to remain independent. Jammu and Kashmir, the largest of the princely states, had a predominantly Muslim population while having a Hindu ruler (Maharaja Hari Singh.) On partition, Pakistan expected Kashmir to be annexed to it.

In October 1947, Muslim revolutionaries in western Kashmir and Pakistani tribals from Dir entered Kashmir intending to liberate it from Dogra rule. Unable to withstand the invasion, the Maharaja signed the Instrument of Accession that was accepted by the government of India on 27 October 1947.4
India-Pakistan War of 1947

After rumours that the Maharaja was for the union with India, Muslim revolutionaries from western Kashmir 5 and Pakistani tribesmen made rapid advances into the Baramulla sector. Maharaja Hari Singh of Kashmir asked the government of India to intervene, However, India and Pakistan had signed an agreement of non-intervention (maintenance of the status quo in Jammu and Kashmir.) Although tribal fighters from Pakistan had entered Jammu and Kashmir, there was no iron-clad legal evidence to unequivocally prove that Pakistan was officially involved. 

It would have been illegal for India to unilaterally intervene in an open, official capacity unless Jammu and Kashmir officially joined the Union of India, at which point it would be possible to send in its forces and occupy the remaining parts. Maharaja desperately needed military assistance when the Pathan tribals reached the outskirts of Srinagar. Before their arrival into Srinagar, however, India argued that Maharaja Hari Singh must complete negotiations for acceding Jammu and Kashmir to India in exchange for receiving military aid. The agreement which ceded Jammu and Kashmir to India was signed by the Maharaja and Lord Mountbatten of Burma.6 

The resulting war over Kashmir, the First Kashmir War, lasted until 1948, when India moved the issue to the UN Security Council. The UN previously had passed resolutions setting up for the monitoring of the conflict in Kashmir. Following the set up of the UNCIP the UN Security Council passed Resolution 47 on 21 April 1948. The resolution imposed an immediate cease-fire and called on Pakistan to withdraw all military presence. In addition, the resolution also stated that Pakistan would have no say in Jammu and Kashmir politics. India would retain a minimum military presence and "the final disposition of the State of Jammu and Kashmir will be made in accordance with the will of the people expressed through the democratic method of a free and impartial plebiscite conducted under the auspices of the United Nations." The cease fire was enacted on 31 December 1948.
At that time, the Indian and Pakistani governments agreed to hold the plebiscite but Pakistan did not withdraw its troops from Kashmir thus violating the condition for holding the plebiscite.7 Over the next several years, the UN Security Council passed four new resolutions, revising the terms of Resolution 47 to include a synchronous withdrawal of both Indian and Pakistani troops from the region, per the recommendations of General Andrew McNaughton. To this end, UN arbitrators put forward 11 different proposals for the demilitarization of the region -- every one of which was accepted by Pakistan, but rejected by the Indian government.8 The resolutions were passed by United Nations Security Council under Chapter VI of the United Nations Charter.9 However, resolutions passed under Chapter VI of UN charter are considered non binding and have no mandatory enforceability as opposed to the resolutions passed under Chapter VII.10
China-India War of 1962

In 1962, troops from the People's Republic of China and India clashed in territory claimed by both. China won a swift victory in the war, resulting in the Chinese capture of the region called Aksai Chin, which continues to date. In addition to these lands, another smaller area, the Trans-Karakoram, was demarcated as the Line of Control (LOC) between China and Pakistan, although parts on the Chinese side are claimed by India to be parts of Kashmir. The line that separates India from China in this region is known as the Line of Actual Control.11
Reasons behind the dispute

The Kashmir Conflict arises from the Partition of India in 1947 into modern India and Pakistan. Both the countries have made claims to Kashmir, based on historical developments and religious affiliations of the Kashmiri people. The state of Jammu and Kashmir, which lies strategically in the Northwest of the subcontinent, bordering China and the former Soviet Union, was a princely state  ruled by Maharaja Hari Singh, under the paramountcy of British India. 
	Administered by
	Area
	Population
	 % Muslim
	 % Hindu
	 % Buddhist
	 % Other

	India
	Kashmir valley
	4 million
	95%
	4%
	–
	–

	
	Jammu
	3 million
	30%
	66%
	–
	4%

	
	Ladakh
	0.25 million
	46% (Shia)
	–
	50%
	3%

	Pakistan
	Northern Areas
	1 million
	99%
	–
	–
	–

	
	Azad Kashmir
	2.6 million
	100%
	–
	–
	–

	China
	Aksai Chin
	–
	–
	–
	–
	–


Source: Wikipedia, the free encyclopaedia, accessed on September 24 2010.

In geographical and legal terms, the Maharaja could have joined either of the two new Dominions. Although urged by the Viceroy, Lord Mountbatten of Burma, to determine the future of his state before the transfer of power took place, Hari Singh demurred. In October 1947, incursions and counter-incursions by Pakistan and India took place leading to a war, as a result of which the state of Jammu and Kashmir remains divided between the two countries.

Numerous violations of the Line of Control have occurred, including the infamous incursions by insurgents and Pakistani armed forces at Kargil leading to the Kargil war. There are also sporadic clashes on the Siachen Glacier, where the Line of Control is not demarcated and both countries maintain forces at altitudes rising to 20,000 ft (6,100 m).

Indian views about Kashmir

Indian viewpoint is succinctly summarized by Ministry of External affairs, Government of India. 12 

· India holds that the Instrument of Accession of the State of Jammu and Kashmir to India, signed by the Maharaja Hari Singh (erstwhile ruler of the State) on 26 October 1947, was completely valid in terms of the Government of India Act (1935), Indian Independence Act (1947) and international law and was total and irrevocable.13
· The Constituent assembly of Jammu and Kashmir had unanimously ratified the Maharaja's Instrument of Accession to India and had adopted a constitution for the state that called for a perpetual merger of the state with the Union of India. India claims that this body was a representative one, and that its views were those of the Kashmiri people at the time.

· United Nations Security Council Resolution 1172 tacitly accepts India's stand regarding all outstanding issues between India and Pakistan and urges the need to resolve the dispute through mutual dialogue and does not call for a plebiscite.14
· United Nations Security Council Resolution 47 cannot be implemented since Pakistan failed to withdraw its forces from Kashmir which was the first step in implementing the resolution.15 Now the resolution is obsolete since the geography and demographics of the region have been permanently altered. The resolution was passed by United Nations Security Council under Chapter VI of the United Nations Charter.16 Resolutions passed under Chapter VI of UN charter are considered non binding and have no mandatory enforceability as opposed to the resolutions passed under Chapter VII.17
· India does not accept the two-nation theory that forms the basis of Pakistan and argues that Kashmir, despite being a Muslim-majority state, is in many ways an "integral part" of secular India.

· The state of Jammu and Kashmir was provided significant autonomy in the Article 370 of the Constitution of India. 

· All differences between India and Pakistan including Kashmir need to be settled through bilateral negotiations as agreed to by the two countries when they signed the Simla Agreement on 2 July 1972.

Meanwhile, Indian arguments regarding the broader debate over the Kashmir conflict include:

· India believes that the insurgency and terrorism in Kashmir is deliberately being fuelled by Pakistan to create instability in the region. The Government of India has repeatedly asked the international community to declare Pakistan as a sponsor of terrorism.18
· Pakistan is trying to raise anti-India sentiment among the people of Kashmir by spreading false propaganda against India. According to the state government of Jammu and Kashmir, Pakistani radio and television channels deliberately spread "hate and venom" against India to alter Kashmiri opinion.

· In a diverse country like India, disaffection and discontent are not uncommon. Indian democracy has the necessary resilience to accommodate genuine grievances within the framework of our sovereignty, unity and integrity. Government of India has expressed its willingness to accommodate the legitimate political demands of the people of the state of Jammu and Kashmir. 

· India has asked United Nations that it should not leave unchallenged or unaddressed claims of moral, political and diplomatic support for terrorism, which were clearly in contravention of United Nations Security Council Resolution 1373 which is a Chapter VII resolution that makes it mandatory for member states not to provide active or passive support to terrorist organizations.19 Specifically, it has pointed out that the Pakistani government continues to support various terrorist organizations, such as Jaish-e-Mohammad and Lashkar-e-Taiba, in direct violation of this resolution.20
· India points out at various reports by human rights organizations condemning Pakistan for the lack of civic liberties in Pakistan-administered Kashmir. According to India, most regions of Pakistani Kashmir, especially Northern Areas, continue to suffer from lack of political recognition, economic development and basic fundamental rights.21
Pakistan’s views about Kashmir

Pakistan's claims to the disputed region are based on the rejection of Indian claims to Kashmir, namely the Instrument of Accession. Pakistan insists that the Maharaja was not a popular leader, and was regarded as a tyrant by most Kashmiris; Pakistan also maintains that the Maharaja used brute force to suppress the population. Pakistan also accuses India of hypocrisy, as it refused to recognize the accession of Junagadh to Pakistan and Hyderabad's independence, on the grounds that those two states had Hindu majorities.

Furthermore, as he had fled Kashmir due to Pakistani invasion, Pakistan asserts that the Maharaja held no authority in determining Kashmir's future. Additionally, Pakistan argues that even if the Maharaja had any authority in determining the fate of Kashmir, he signed the Instrument of Accession under duress, thus invalidating the legitimacy of his actions.

Pakistan also claims that Indian forces were in Kashmir before the Instrument of Accession was signed with India, and that therefore Indian troops were in Kashmir in violation of the Standstill Agreement, which was designed to maintain the status quo in Kashmir (although India was not signatory to the Agreement, signed between Pakistan and the Hindu ruler of Jammu and Kashmir).22
From 1990 to 1999 some organizations report that Indian Armed Forces, its paramilitary groups, and counter-insurgent militias have been responsible for the deaths of 4,501 of Kashmiri civilians. Also from 1990 to 1999, there are records of 4,242 women between the ages of 7-70 that have been raped.23 Similar allegations were also made by some human rights organizations.24
Pakistan also holds that:

· The popular Kashmiri insurgency demonstrates that the Kashmiri people no longer wish to remain within India. Pakistan suggests that this means that either Kashmir wants to be with Pakistan or independent. 

· According to the two-nation theory, which is one of the theories that is cited for the partition that created India and Pakistan, Kashmir should have been with Pakistan, because it has a Muslim majority.

· India has shown disregard to the resolutions of the UN Security Council, and the United Nations Commission in India and Pakistan by failing to hold a plebiscite to determine the future allegiance of the entire state.

· The Kashmiri people have now been forced by the circumstances to rise against the alleged repression of the Indian army and uphold their right of self-determination through militancy. 

· Recent protests in Indian administered Kashmir show a large number of people showing increased anger over Indian rule with massive rallies taking place to oppose Indian control of the state. 

· Pakistan also points to the violence that accompanies elections in Indian Kashmir and the anti Indian sentiments expressed by some people in the state. 

· Pakistan has noted the widespread use of extrajudicial killings in Indian-administered Kashmir carried out by Indian security forces while claiming they were caught up in encounters with militants. These fake encounters are commonplace in Indian-administered Kashmir and the perpetrators are spared criminal prosecution. These fake encounters go largely uninvestigated by the authorities.25
· Pakistan points towards reports from the United Nations which condemns India for its human rights violations against Kashmiri people.26
· Pakistan points towards the numerous Human rights violations which occur within Indian-administered Kashmir and the many reports by Human rights organization strongly condemning Indian troops for widespread rape and murder of innocent civilians accusing these civilians of being killed in encounters. 27 

Chinese views about Kashmir

· China did not accept boundaries of the princely state of Kashmir and Jammu north of the Aksai Chin and the Karakoram proposed by the British.

· China settled its border disputes with Pakistan in the Trans Karakoram Tract in 1963 with the proviso that the settlement was subject to the final solution of the Kashmir dispute.28
Rebuttal of Indian and Pakistani claims by pro-independent Kashmiris 29
Rebuttal of Indian Claims:

· Jammu Kashmir has never been part of Indian dominion nor British India, which was divided in 1947, and two new UN member states India and Pakistan came into being. The Maharaja (Ruler) of Kashmir was deposed and dethroned by Kashmiri popular rebellion and had fled from capital.  Therefore, he lacked the authority to sign any instrument of accession on behalf of the nation. 

· The ratification of the so-called accession by an Indian selected and constituted legislative assembly in Kashmir was a mere drama and was duly rejected by UN Security Council Resolution No.91 (1951) Document No. S/2017/Rev.I Dated March 30, 1951 and Resolution No.122 (1957) adopted by U.N Security Council at its 765th Meeting on 24 January 1957.

· Elections in Indian occupied Kashmir have always been rigged and fraud and they cannot be equated with UN sponsored Plebiscite.

· Neither Kashmiris were afforded opportunity to present their case at UN Security Council nor this institution addressed the issue in its real context in the past, therefore, it is irrelevant whether the UN Resolutions on Kashmir are still applicable or not. Kashmiris have rejected all bilateral agreements (i.e. Tashkent, Simla etc.) between India and Pakistan about their future. They have never been given the opportunity by these two oppressive nations to present their points of view. Subjugation of a nation cannot be justified on any grounds nor can the will of the people be traded against the integrity of an oppressive occupying country e.g Iraqi invasion of Kuwait, USSR invasion of Afghanistan, Indonesian occupation of East Timor and Serbian invasion of Kosovo etc.

· The present people resistance movement in Indian occupied Jammu Kashmir is a legitimate, genuine freedom struggle against occupying forces just like Afghan people’s struggle against USSR. Kashmiris never accepted the Line of Control (LOC) as border just as Germans did not accept Berlin wall as their Boundary. So, the issue of cross border terrorism has no relevance in Jammu Kashmir. To call Kashmir’s freedom struggle a Muslim fundamentalist and fanatic campaign of terrorism is just propaganda to malign a genuine people resistance movement for their independence.

Rebuttal of Pakistani Claims: 

· Geographical alignment, strategic position or direction of flow of water in the rivers of a state does not take precedence over the independence of a nation. Historically Jammu Kashmir has been a sovereign and independent state over many centuries. There is no historical background of Jammu Kashmir being part of Pakistan, as Pakistan did not exist before 1947.

· The territories of British Indian dominion (Raj), which were proposed to be divided on the basis of Two Nation Theory, did not include Jammu Kashmir. Also The Lahore (Pakistan) Resolution of 23 March 1940 bears no reference to Jammu Kashmir.

· The Indian Independence Act of 1946 provides no clues to justify Pakistan’s claim on Jammu Kashmir. However, its clause 7, section B does confirm lapse of paramountcy on Princely Indian States, thereby rendering them technically and legally independent.

· Majority of Kashmiri people does not accept conditional plebiscite for accession to either India or Pakistan.

Recent Protests in Kashmir let by the Youth
There has been marked change in the recent protests of Kashmiri people as against militant-guided insurgency in the nineties. In recent clashes, more than 100 Kashmiris as against 1 Indian soldier have died while protesting against excesses of Indian military and general people of Kashmir have taken to streets in protests. 
Among the protesters and victims of killing, most were young people of Kashmir. Against misrule of State government and human rights violations by the Indian military, the Kashmiri youths have for the very first time come to the fore in great numbers since the start of the Kashmir dispute which has easily caught the eyes of the Indian leadership and civil society.

In a recent article in INDIAREALTIME Paul Beckett and Vibhuti Agarwal succinctly put forward: “The chief grievance of the Kashmiri people is the militarization of their daily lives. Their initial demand, echoed by the increasingly isolated chief minister, Omar Abdullah, was repeal of the Armed Forces Special Powers Act. The army says it needs the law to operate effectively in the restive State. But many in Kashmir view it as a mandate for the military acting with impunity. 30
Regarding recent Kashmir clashes, Indian premier Dr Manmohan Singh has expressed his due concern. He remarks: “The unrest in the state of Jammu and Kashmir over the last few weeks is a matter of concern. The youth of Kashmir are our citizens and their grievances have to be addressed. We have to ensure better delivery of services and generate avenues for economic advancement for the people of that State”. 31
Congress President Sonia Gandhi, too, has been moved by the recent happenings in Kashmir. She says: “Give peace a chance in Kashmir. The political leaders should take a suitable decision to end violence.” 32
Eminent Indian writer Kuldip Nayar has been pretty focussed on the Kashmir issue. He remarks: “There can’t be any military solution of Kashmir issue. The Indian political class needs to understand that it is a political issue and the solution can only be political and not military.. ....There should be a high level enquiry in the recent killing of civilians in the valley and it should be conducted not by the Central or the state government but by a body of civil society activists.33
In so far as Kashmiri youths are concerned, he has been categorical by saying that: It is also very important to feel the pulse of the Kashmiri youth and their aspirations because solution to the Kashmir issue can’t be imagined without taking them on board”. 34
Recommendations to bring a real end to the long-standing crisis in Kashmir
· The first and foremost task of the Indian government would be to take the Kashmiri people, especially the youth into confidence. As has already been recognized by the the Indian Premier and others in India, the young people of Kashmir have to be pacified for arresting further escalation of violence in Kashmir.

· India should immediately stop human rights violations by its armed forces on the strength of the Armed Forces Special Powers Act which continue to infuriate the youth of Kashmir resulting in constant vilification of India in the eyes of the Kashmiri youth.
· India also has the option to ensure maintenance of status quo in Kashmir by providing the Kashmiris with genuine autonomy and peace. India can also make strides by taking sincere moves to create a real sense of belongingness among the Kashmiris.

· Pakistan, too, should show respect to the people of Azad Kashmir in terms of providing them with due recognition and political freedom.
· Both India and Pakistan can also think of the much talked-about plebiscite on both sides of Kashmir so that the Kashmiris can decide their own fate. Though this might not be an easy option for either, the burning cauldron of South Asia - the Kashmir - can be permanently extinguished by this magnanimity of India and Pakistan.
Concluding Remarks
Other than numerous human casualties, displacement is a common phenomenon in Kashmir. The CIA has reported that about 300,000 Pundit Hindus and over 100,000 Kashmiri Muslims from Indian Administered Kashmir are internally displaced due to the insurgency. The UNHCR reports that there are roughly 1.5 million Refugees from Indian-administered Kashmir in Pakistan-administered Kashmir and in Pakistan.35
I believe the general people of South Asia seek a permanent solution the bone of contention between India and Pakistan - the Kashmir. Constant warlike attitude of both the nuclear powers of South Asia centring round the issue is only hindering the process of their due economic advancement. People, especially the poor, on both sides are also paying heavily for the senseless nuclear proliferation race of both the countries. 
The sooner they give up the rat race, the better will it be for both the sides. However, lasting peace in war-torn Kashmir will certainly pave the way for a united and stronger South Asia, the peoples of which have a strong bond in many ways. And, sustained political stability will definitely bring about a dramatic change to the lot of the teeming millions of this region.
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